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Threat to Sue as Constituting Duress. — Duress was one of the 
earliest defences at law to an action on a written contract or a sealed 
instrument. 1 Erom a narrow and restricted scope, it has expanded 
progressively into a broad and plastic legal principle. Yet even today 
it does not comprise every case of coercion, but merely those kinds of 
compulsion of which organized society disapproves, 2 so that it is diffi- 
cult to determine what the boundaries of the doctrine of duress 
actually are. 

In the first place, "duress" presumes a certain state of mind, where 
the will power is said to be overcome. 3 But to draw any hard and fast 
line between those acts which are compulsory and those acts which 
are voluntary is impossible. 4 In all cases of duress, strictly speaking, 
some act has been performed, though it may be unwillingly. Such an 
act is not void, but merely voidable. 5 However where pressure beyond 
a certain point is applied to induce another to perform an act, it is 
essentially unfair to hold him responsible as for acts performed free 
from circumstances of compulsion, for reasons strikingly analogous to 
those operating in cases of undue influence and fraud. 6 In early law, 
this degree of pressure was said to be such as would overcome the will 
power of a courageous man, a rule which was later relaxed to the 
standard of firmness set by an ordinary man. 7 Today, some jurisdic- 
tions have abandoned any extrinsic standard, and confine themselves 
to the consideration of the age, health and state of mind of the 
particular party before the court. 8 

Although it is essential for the party setting up duress as a defence 
to show that his mind was actually so affected by the conduct of 
others as to be incapable of "voluntary" action, that is not sufficient. 

'Sheppard's Touchstone, *60 et seq. Though at one time, equitable 
duress was far broader in scope than common law duress, today it seems 
clear that the common law has adopted the equitable definition. 

'Neither the decree of a court of equity, Eldridge v. Trustees of Schools 
(1884) 111 111. 576, nor a judgment at law, Finkelstone v. Lanzke (1909) 
63 Misc. 330, 117 N. Y. Supp. 183, constitutes duress. 

3 Wolff v. Bluhm (1897) 95 Wis. 257, 70 N. W. 73. 

'Salmond, Judisprudence (2nd ed.) § 124 (5). 

"National Bank v. Wheelock (1895) 52 Ohio 534, 40 N. E. 636; Colon 
& Co. v. East 189th St. Bldg. & Const. Co. (1910) 141 App. Div. 441, 126 
N. Y. Supp. 226. Duress was a defence in early law to an action on a 
bond and it seems as if a bond so procured was void in the sense that 
the supposed obligee acquired no valid claim. Ames, Lectures on Legal 
History, 113. 

The boundary between duress and undue influence is not distinctly 
drawn in the cases. Eadie v. Simmon (1862) 26 N. Y. 9 (semble). Com- 
pare the language used in Galusha v. Sherman (1900) 105 Wis. 263, 81 
N. W. 495 with that in Haydock v. Haydock (1881) 33 N. J. Eq. 494. In 
a true case of undue influence, however, the party influenced is unaware 
that the influence is being exercised. Morley v. Loughran [1893] 1 Ch. 
736. The question seems to be whether or not the party has been sub- 
jected to an improper motive for action. Fairbanks v. Snow (1887) 145 
Mass. 153. 

'Harmon v. Harmon (1873) 61 Me. 227; Campbell v. Chabot (1916) 
115 Me. 247, 98 Atl. 746. 

"Galusha v. Sherman, supra, footnote 6; Cribbs v. Sowle (1891) 87 Mich. 
340, 49 N. W. 587; Parmentier v. Pater (1885) 13 Ore. 12, 9 Pac. 59. 
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For under some circumstances, it is perfectly legitimate to coerce 
others. Originally, nothing short of force, threats to kill or maim, 
imprisonment or beating was considered unfair means of coercion. 
But just as the law came to take a more liberal view of what constituted 
a coerced will power, it admitted that there were means of coercion 
which, though more subtle than the bludgeon, were really no less uncon- 
scionable. So today, the question of duress involves two questions: 
(1) Was the will power of the party overcome? (2) Were the means 
employed to overcome it, unfair? Of the two questions, the latter is 
the more perplexing. 

The means of compulsion may consist of both acts and threats of 
acts. Though the act, or act threatened is such as one ordinarily may 
do without incurring a duty to pay damages, it does not necessarily 
follow that one may also employ such act or threat to obtain something 
of another to which one is not otherwise entitled. As. to the bringing 
of a criminal action, it is Well settled, that even where there is a valid 
ground for prosecution, one may not use the threat of such a prosecu- 
tion for such a purpose. 10 The bringing of a civil action, however, 
rests on a different footing. A threat to sue is not generally the sort 
of thing which tends to deprive a man of his volition. 2To social stigma 
results from such a suit, nor is there anything to prevent the threatened 
party from asserting .his defense before a tribunal. So where, to avoid 
litigation, one pays money which he claims not to owe, he is merely 
buying his peace, and no element of duress is present. 11 But where 
there is no reasonable "bona fide cause of action, an abuse of process 
under circumstances of peculiar hardship, is duress. 12 3Tor in such 
a case, quite apart from all question of duress, it seems that there is 
a legal duty not to invoke such process. So in general, wherever one 
is under a- duty to do, or refrain from doing, a particular act, and he 

"Sheppard's Touchstone, *60 et seq. 

"The reason for this, it is submitted, is that quite apart from the ele- 
ment of compounding an offence, the right to prosecute is only on behalf 
of the public welfare, and not for individual gain. So a threat to prosecute 
in a matter unconnected with the demand may constitute duress, Thompson 
v. Niggley (1894) S3 Kan. 664, 35 Pac. 290, and the truth of the criminal 
charge is immaterial. Morse v. Woodworth (1892) 155 Mass. 233, 29 N. E. 
525; Wilbur v. Blanchard (1912) 22 Idaho 517, 126 Pac. 1069 (under code) ; 
Williams v. Bayley (1866) 1 H. L. 200. But where criminal liability is 
merely mentioned as incidental to settling a civil claim, it does not con- 
stitute duress. Ingebrigt v. Seattle Taxicab etc. Co. (1914) 78 Wash. 433, 
139 Pac. 188. The threat of prosecution must actually have the effect of 
coercing the mind of the party alleging duress. Cantonwine v. Bosch Bros. 
(1910) 148 Iowa 496, 127 N. W. 657; Comstock v. Tupper (1878) 50 Vt. 
596 (semble) . And it seems that the courts are stricter where the "ordinary 
firmness" rule is adopted. Harmon v. Harmon, supra, footnote 7. 

"Dunham v. Griswold (1885) 100 N. Y. 224, 3 N. E. 76; Lilienthal v. 
Bechtel Brewing Co. (1907) 118 App. Div. 205, 102 N. Y. Supp. 1051; 
Lawrence v. Morris (1915) 167 App. Div. 186, 152 N. Y. Supp. 777; Walla 
Walla Fire Ins. Co. v. Spencer (1909) 52 Wash. 369, 100 Pac. 741 ; Holt 
v. Thomas (1894) 105 Cal. 273, 38 Pac. 891 ; Harris v. Tyson (1855) 24 
Pa. 347. As to threats to forclose a mortgage or file a lien: Abelman v. 
Indelli & Conforti Co. (1915) 170 App. Div. 740, 156 N. Y. Supp. 401; 
Hart v. Strong (1899) 183 111. 349, 55 N. E. 629 ; Helmeck v. Carter (1912) 
171 111. App. 25. 

"Chandler v. Sanger (1874) 114 Mass. 364. 
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violates this duty for the purpose of enforcing a demand for something 
to which he has no right, if the element of peculiar hardship is added, 
a case of duress is made out. 13 

In a recent case, Harris v. Flack (111. 1919) 124 W. E. 77£, A had 
commenced a judicial proceeding to have a conservator appointed for 
B, an aged widow in a state of nervous breakdown, for the purpose 
of inducing her to execute a trust deed to him. B, terrified by the 
prospect of going into court, executed the deed. A year later, in a 
second proceeding a conservator was actually appointed. At the suit 
of the heirs, the court set aside the deed as having been procured by 
duress. In doing so, the court seems to have applied the liberal 
doctrine that in determining whether there has been coercion, the cir- 
cumstances of the parties will be considered. 14 That unfair means were 
here used is clear as a matter of fact, but not so clear as a matter of 
law. It seems in view of the actual appointment of a conservator for 
B some time later, that A had a good cause of action. For him to 
bring such an action was ordinarily -a privilege of his. Is the uncon- 
scionable exercise of a privilege, duress? A few cases indicate that 
this may be so. 15 Threats of litigation used for improper purposes 
against one whose health and powers are failing, have been held to 

"Where the defendant has wrongfully withheld property from the 
plaintiff, the failure immediately to obtain which %vou!d work irreparable 
hardship upon the plaintiff, the latter may recover money paid for the 
release of the goods. Smith v. Houston National Exch. Bank (Tex. 1918) 
202 S. W. 181; Siverson v. Clanton (1918) 88 Ore. 261, 170 Pac. 933; cf. 
Silliman v. United States (1879) 101 U. S. 465. But where A refuses to 
surrender property to which B is legally entitled, though A through ignor- 
ance bona fide believes otherwise, and B pays for the release, there is a 
conflict of authority as to whether there is duress. In some jurisdictions, 
it is so considered, Fargusson v. Winslow (1885) 34 Minn. 384, but the 
better view would seem to be that there is no duress. Turner v. Barber 
(1901) 66 N. J. L. 496, 49 Atl. 677; Doyle v. Trinity Church (1892) 133 
N. Y. 372, 31 N. E. 22; Hackley v. Headley (1881) 45 Mich. 569 (semble). 
On tender of the proper amount in satisfaction, a mortgagee or lienee is 
not entitled to insist on his lien, and where he does so to enforce harsh 
demands, it is duress. Redford v. Weller (1911) 27 S. D. 334, 131 N. W. 
296 (under code) ; Kilpatrick v. Germania Ins. Co. (1905) 183 N. Y. 163, 
75 N. E. 1124; Rowland v. Watson (1906) 4 Cal. App. 476, 88 Pac. 495. 
And the same result has been reached on a threat to cut off water, Lehigh 
Coal & Nav. Co. v. Brown (1882) 100 Pa. 338, or gas, Koenig v. Peoples 
Gas, Light & Coke Co. (1910) 153 111. App. 432 (semble), where the party 
threatening has no privilege to do so. Vyne v. Glenn (1879) 41 Mich. 112 
(threat to prevent other debtors from paying their debts) ; Faulkner v. 
Faulkner (1914) 162 App. Div. 848, 147 N. Y. Supp. 745 (threat to 
desert wife). 

"See footnote 8, supra. 

"Where A brought a taxpayer's suit merely to compel B to pay him to 
discontinue it, this was held duress whether A had a good cause of action 
or not. Rees v. Schmits (1911) 164 111. App. 250, though it would seem 
that the decision might be supported on the quasi-public nature of the 
action. Cf. footnote 10, supra. An attachment in pursuance of an appar- 
ently bona fide cause of action, exercised under circumstances of excep- 
tional hardship, was held to be duress. Collins v. Westbury (S. C. 1799) 
2 Bay 211. So also for a joint promisee in a policy of insurance to refuse 
to unite in submitting proofs of loss, Grutakow Bros. Co. v. Breese (1897) 
96 Wis. 591, 72 N. W. 45, but these cases are clearly exceptional. 
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amount to duress. 18 And this is in line with the policy of the law to 
examine carefully all transactions where aged and feeble minded people 
are involved. 17 Some cases similar to the principal case have been 
worked out on the basis of a dilemma, to the effect that if the proceed- 
ings were not well grounded, and so brought without right, they 
amounted to duress, while if B actually was non compos, the deed was 
voidable for that reason. 18 But the soundest way, it is submitted, to 
explain such cases, is on the ground that the doctrine of duress is still 
in process of development, and that the prevailing notions of what 
constitutes equitable and decent conduct furnish the basis for the 
legal definition of duress. 



Inherent "Equitable" Powers of Law Courts. — An interesting 
question was presented in Williams v. Miller (D. 0., W. D., Va. 1918) 
249 Fed. 495, and a decision reached by an ingenious line of argument. 
The decision and reasoning on which it was based were affirmed in 
Miller v. Williams (0. C. A., 4th Oir. 1919) 258 Ted. 216. A recovered 
judgment against B, a citizen of West Virginia, on the law side of the 
Federal District Court of West Virginia. Because of fraud practiced 
by B, A gave him a release of the judgment, which release was recorded 
in the Clerk's office of the court in which the judgment was rendered. 1 
Later A discovered that B had property in Virginia, wished to attach 
the same, and having served the defendant in that state, brought an 
action on the equity side in the Federal District Court of Virginia 
to cancel the release and subject B's Virginia land to A's original 
claim. B relied on § 723 of the Revised Statutes, 2 which provides : 
"Suits in equity shall not be sustained in any court of the United 
States in any case where a plain, adequate, and complete remedy may 
be had at law." His contention thereunder was that A could have 
procured the West Virginia law court to cancel the entry of satisfaction 
because of the jurisdiction of that court over its own records and that 
failure to pursue this procedure deprived B of a right of trial by jury. 
The court admitted that an application to the West Virginia law court 
was possible, but pointed out that the law court's action in this matter 
would have been but the exercise of an inherent "equitable power", 
and since the question could have been brought on by motion, no jury 
trial of the issue could therefore have been demanded. The court con- 
cluded that it would be a foolish thing to send B from an equity court 
to a law court to procure equitable relief, and granted the plaintiff 
the desired decree. 

It is undoubtedly true today that a court of law will entertain a 

"Parker v. Hill (1908) 85 Ark. 363, 108 S. W. 208; Foote v. De Poy 
(1905) 126 Iowa 366, 102 N. W. 112. But there is no duress where a threat 
to have a guardian appointed is properly used. Lawrence v. Morris, supra, 
footnote 11. 

"Blackford v. Christian (1829) 1 Knapp 73, 77; Shakespeare v. Mark- 
ham (1878) 72 _N. Y. 400, 403. 

"Cummings v.. lace (1847) 11 Q. B. *112; see Foote v. De Poy, supra, 
footnote 16. 

'Ross v. Miller (C. C. A. 1918) 252 Fed. 697. 

2 36 Stat. 1163, U. S. Comp. Stat (1916) § 1244. 



